IN THE DISTRILT COURT OF THE UNITED STA'];FS

| FOR THE WESTERN DISTRICT OF NORTH CAROLINACD 25 1,
. | ASHEVILLEDIVISION = 1333

~ aviLro. 1.=04cv11-5'~ S TG r;i -

EDUCATIONAL CREDIT L :
MANAGEMENT CORPORATION a
successor to Sall:e Mae Servnclng,

03- | 032'_3. s/rw-

APpellant, : i
vs ) MEMORANDUM AND ORDER
| FRAﬁI{iE"_WILLIAM__GbUGE; S
B '...'.Appelleg,_.::.".

THIS MATTER 18 before the Court on the appeal of Educatlonal Credlt Management_
'Corporatlon (Appellant) from the Order of the Umted States Bankruptcy Court ﬁndmg that
repayment by th_e Debtor.of his stud-ent_ }oaurwoul__d{con_sti_tute_ ar_r urr_d_ue:hardsh-rp.and all_owmg a

: discharge thereof. - -

I STANDARD OF REVIEW

The declslon of the Bankruptcy Court 1s rev1ewed by a two step process Reversal of the

ﬁndrngs of fact of the Bankruptcy Cour't rnay occur onIy where the ﬁndmgs are clearly erroneous. '

o Schlossberg V. Bamey, 380 F 3d 174, 177 (4,th Clr 2004), In re Deutchman, 192 F. 3d 457 459 -

(4"‘ Cir. 1999) The concluswns of 1aw of the Bankruptcy Court are rev1ewed de novo.

Sc_}_'zlossb_e_rg,_s_rrpm._ Fr_ndrug_s o__f -_fact _are -elearly er_roneou_s ’ _w_hen, elthoug_h_ there is evidence to

support it, the reviewing court on the entire evidence is left with the c:ieﬁrl'_i_te and firm conviction




_that a rrnstake has been commltted" In re. Green, 934 F 2d 568 570 (4“‘ Clr 1991) (c1tmg In
re Fzrst Federal Corp 42 B R: 682 683 (Bankr W, D Va 1984)) As stated by the. Supreme
"Court: . '.
- Ifthe [lower court‘ ] account of the evxdence is plau31ble in hght of the record
~ viewed in its entirety, the [appellate court] may not reverse it even though _
. convinced that had it been sitting as the trier of fact; it would have: weighed the
“evidence differently. Where there are two pertms&uble views of the ev1dence, the
: _ -factﬁnder s ch01ce between them cannot be. clearly erroneous
Anderson . Clty of Bessemer Cu‘y, N C 470 U S 564 573 74 (1985) ‘In addltlon due regard '
must be glven to the opportumty of the Bankruptcy Court to Judge the cred1b111ty of w1tnesses

In re Harfard Samt’s, Inc 372 F. 3d 637 642 (4th Clr 2004), In re T udor Assoc L., II 20 _

F. 3d 115 119 (4tll Clr 1994), Bankr R 8013

IL STATEMENT OF FACTS R
The Appellant is a non-proﬁt corporatlon Wthh prov1des ﬁnancxal assxstance. to students :

.enrolled m college Answer of Educatlonal Credlt Management Corporatlon, atmched to

' -Desngnatlon of Record fi Ied August 3 2004 As such 1t 1s a student loan guaranty agency
. subj ect to the Federal Farmly Educatlonal Loan Prograrn 34 C F R §§ 682 200 et seq and
prov1des guaranty serv1ces to the Urnted States Department of Educauon Id Appellant 1s'the -

| -ho]der of the student loan debt mcun'ed by the Debtor/Appel]ee, Frankle Gouge (Gouge) After

| .Gouge filed for bankruptcy, he commenced ‘an adversary proceedmg to determme whether his .
'_ .student loan debt could be d1scharged | ) .
| Gouge testlﬁed at a heanng before Chlef U S Bankruptcy Court Judge George R. Hodges

on June 8, 2004 Transcrlpt of Hearlng, attached ta Desrgnatlon of Record Gouge WhO was-




43"Year's old at the time"'-testiﬁ:ed- that he'has--lsufferedf fronr d‘epress:ion intennittently- since he was
a teenager Id at 4-5 He testtﬁed that he would work for a perlod of one to two years followed
.. by penods when he was out of work due to depressmn Id Dunng the late 1980’s Gouge .
deterrmned to attend college in order to get a better _}Ob and he attended both Mayland
- | Commumty College and Mars Hlll t,ollege Id He also attended North Carohna State
Un1vers1ty for one -semester but due to depressmn d1d not sustam a grade pomt average
_sufﬁc1ent o remain enrolled Ia' at 6 In the fall of 1990 whlle attendrng Appalachlan State
Un1vers1ty, Gouge was hospltahzed for depressron Id. 7-8 In the sprmg of 1991 Gouge
.recelved a degree in’ apphed rnathematzcs from Appalachlan and attended graduate school there
I_ Id Gouge test1ﬁed that he Was not suocessful in graduate school due to another serious episode - |
of depressmn Id at’ 9 10. However hls attorney stlpulated prlor to the hear1ng that Gouge had
. obtalned a master $ degree in psychology and mathematlcs Issue, Wltness, Exhlbxt and
Stlpulataon Lxst for May 19 2004 Trlal attached to Des1gnatlon of Record
“For the next five years Gouge Worked as a eomputer teehnlc1an and salesrnan at Radlo

' .Shack in Newland North Carohna earnmg between $13 000 and $16 OOO per year. Transcrlpt, .
'at 10 11 In 1998 he began workmg as a computer supportlng technu:lan at New RlVCl’
-Behav1ora1 Health Care in Boone North Carohna Id At the t1me of the heanng, Gouge st111 )
'had that posmon | S

| Gouge testrﬁed that h1s net. monthly 1ncome was $2 600 Id at 13 A]though he had .
' apphed for better paymg _]ObS he had. not been successful in: attamlng such a posrtlon Id at 19
However, hrs_c_u_rrent el_np]oyer‘had _been.veryltoler__ant _of h:s rnanlc 'depresswe epzsodes.'_: Id., at”

20 Afler losing his honle thrbu_gh 'foree_losure__;_. Gouge livedina _tent on land that he was buying




o whlle he butlt a 500 square foot cabm Id at 14 15 At the tlme of the heanng, he was st111
| burldmg the cabln where he and hls w1fe 11ved Id Because of the ratro between Gouge s
: 1ncome and hlsstudent loan the loan was often placed in forbearance or deferred and, 1n fact
Gouge never made any payments on the debt Id at 21 24 | Gouge.s attomey stlpulated that at
the trme of the tnal Gouge was 1n default on the loan Strpulatlon, supra Gouge testified that

) | based on the total amount of the loan hrs payments would be around $400 or $500 a month. Id., -
at 22; .T.he ba]ance of -Gouge_ s- consphdated .student lzoan_ at the :trme__o:_f the hearing was

.$8789200 Id at23 S . |

Gouge filed for bank.ruptcy in; March 2003 and l1sted $44 229 of unsecured debt on his
petrtlon whlch was subsequently drscharged Id At the tnne Gouge ﬁled his bankruptcy "

' pet;tlon he was separated from hrs wrfe and hls monthly expenses were llsted as $1 939. Id., at
18-23 Those exp'enses 1ncreased when he. and his w1fe‘reconc:1led and were $3, 145 at the nme of
the hearlng Ia' Addltlonal monthly expenses mcluded (1) $99 for an on-lme college program;
(2) $90 for cable televrsron an 1ncrease from $35 (3) $150 for medrcal expenses an increase of
$120; (4) $606 for two car payments, an 1ncrease of $280 (5) $125 for telephone servrce an

: | : 1ncrease of $75 (6) $450 for bulldmg rnaterla]s for the cabm and (7) $200 for suppor‘t provided -

for two step daughters ages 19 and 22 nerther of whom res:de w1th Gouge and both of whom :

are employed Id at 24-32 Stlpulatlon, supra At the tlme of the hearlng, Gouge s wife was
not workrng due 1n hlS opmron to- her mental cond1t10n I—Iowever through 2003 she had - )

' 'work_ed'an_d c_ontnbuted to the ho;u:s_ehold; 1n_come_,.:- I_d., at_ 2_6-28._

' lGouge testlﬁed those bllls would be repatd w1th1n a rnatter of months Id at. 29-30

2Gouge testrﬁed that these cars would be pa1d for in three years Id at 29-30




Whrle hIS fannly had an adjusted gross 1ncome of SS? OOO 1. 2001 when h1s w1fe was

' st1ll workmg, h1s 1ncome decreased m both subsequent years Id at 27 In 2002 and 2003
Gouge and his wife to'ok two-separate cnnses and' a va'catlon m Orlando 'Florrda Id. at 32. At
the tlme of the heanng, Gouge had a gross monthly mcome of $3 400 and anet monthly income:
of $2 600 Id at 33 H1s total expe nses were $3 046 Stlpulatlon, supra
- Gouge test1ﬁed that he ended up 1n bankruptoy because hlS w1fe who also suffers frorn a

' mental 1llness had neglected thelr ﬁnances Id. at34. She also farled to pay their mortgage
o resultxng in the foreclosure of the1r home Id.
Donald Suggs the Area Dlrector of New Rrver Behavroral Healthcare, also testlﬁed at the
| -heanng Suggs testlﬁed that Gouge isa Very talented computer network manager but has manic
_ bouts followed by depressron Id at 36-37 Because New RJver s busmess mvolves mental
' health care, Suggs felt that New Rwer offered a more tolerant and supportwe envxromnent to
Gouge than would be prov1ded 1n pnvate 1ndustry Id. at 38

Gouge testlﬁed that he was aware of alternattve payment optlons but dld not feel he could
afford to make such payments Id at 26
After heanng the ev1dence Judge Hodges ruled that

- | [w]hlle some expenses of Pla1nt1ff as set forth in. Plamtrff’ s testimony on the

. exhibits. mrght be con51dered by somie as being quest1onable others which might

_“be considered necessary by most people are not being mcurred (for. example,

~ health insurance for Plaintiff’s unemployed w1fe) There are no extravagances in
* Plaintiff’s budget Plaintiff’s budget is minimal in many respects, specifically that

- of Plaintiffs housing expense, and Plaintiff is still short on a2 monthly basis, -
" requiring $400.00 to $500.00 from his father to “make ends meet.” While

~ Plaintiff’s mental COIldlthI‘l is treatable, Plamtlff testlﬁed that the condition will
“come and go and never be fully resolved :




Order, ﬁled Juue 14 2004 Judge Hodges found that Gouge could not maintain a mmlmal
) standard of hvmg if he were requlred to repay the student Ioan Id He also found that falhng to-

drscharge the loan would result n an undue hardshlp Ia'

L DISCUSSION
The 1ssue presented by the Appellant is as follows “Under the undue hardshrp standard
. appllcable to 11 U S.C. § 523(a)(8), d1d the Bankruptcy Court err 1n drscharglng debtor s student |
: loan debt owed to Educatlonal Credrt Management Corporatton where ev1dence showed that the
. debto‘r _falled;to mlnlrnrae h_1s exp_en:;es and faﬂ.ed to_.t_nreet'hrs'burd_en_ of _s_howmg how his |
depressron 1mpalred hls ablhty to work?” o | S

~.Student loans, as a general rile, fall Wlthln the oategory of nondrschargeable debts
"and pass through the bankruptcy process unaffected The federal govemment
- unider. the Guaranteed. Student Loan Prograrn ‘serves as guarantor of unsecured
~student loans and subsidizes interest payments on those loans However, _
- Congress has also prov:ded that such government~guaranteed student loans are
e 'nondlschargeable in bankruptcy. proceedmgs unless the debtor can demonstrate
" that repayment of the loans would constitute an “undue hardshtp Although
--the bankruptcy-code does not define “undue: hardshrp,” most courts have adopted
a three- -part test to determine whether a debtor has shown “undue hardshlp” within
- ‘the meaning of [11 U.S.C.] § 523(a)(8)[ ] Under thls test, the debtor must
establish (1) that he cannot maintain a minimal standard of. 11v1ng for himself and
" his dependents ‘based upon his current income and expenses, if he is required to’
repay the student loans; (2) that additional circumstances indicate that his inability
to do'so is likely to exist for a s1gn1ﬁcant portlon of the repayment period of the
a student loans and (3) that he has ‘made good fa1th efforts to repay the loans..

Inre Ekenas:, 325 F 3d 541, 545 46 (4“' Cll‘. 2003) (quotmg Kteltsch V. Educ Credzt Mgmt.
-Corp s 258 F. 3d 315 320 (4th Clr )001)) (other cltat:ons omltted) The burden of provmg
: each of these is on the Debtor/AppeIlee In re Lokey, 98 Fed Appx 938 940 (4“' Cir. 2004)

' '(c1tmg In re Fa:sh ’72 F 3d: 298 304—06 (3d Clr 1995)) : “[C]ourts must consider each element _




_ '7:'-
Cin turn and where one of the three elements Is not met the court must stop there Wlth a finding
..of Bo dlschargeabrhty . Educ Credlt Mgmt Corp 1 Pope, 308 B R. 55 59 (N D. Cal 2004)
(c:tmg sz no v. Umted States, 245 F 3d 1083 1089 (9“’ Clr 2001))
There are several faetual 1ssues Whlch cause the under51gned concem mdeed the

Bankru_pt_cy C'ourt also_notejd'the ease_yya‘s _a.c_l_os'e 'one_.-= Iransgrrpt, at 48550.’ _Gouge has st_abl_e |
' emplopmeht :\s'rith' an enipl'oyer-who. is pleased Wlth-:hi-S' pertoﬁnaﬁC'e despite his int.ermlttent |
problems wrth depressron It1 1s not llkely, then, that hlS cur_rent income w111 be reduced. The
- record i is devord of any evrdenee that Goug.e currerrtly receives treatment for depressmn and 1t
' _appears to be: well controlled Lakey, supm Thus it also does riot. appear that hrs current
' 1ncome w111 be nnpacted Two years before fihng bankruptcy, Gouge and hrs w1fe made ,
. _s1grr1ﬁcant1y more 1ncome and untll gust prlor to'the bankruptcy, his Wlfe eontmued to work.
However no evrdenee was presented that she Was unable to work and contnbute to the monthly |
meom_e.‘ Goug_e‘, -who has o-utstar_ldrrtg balal_*_r_.ce of $87,j00_0 'm. student l-o_ans,. testrﬁed that heis
' .currently Paylng$99 per m(mthfor a'oﬁ;llhe masters ll‘lbuSmeSS program This is clearlynot a
' necessary-expeﬁdi'ture.: And, Gouige .prouides'".$é'0(f}_' pérmohth m supp'cﬁ for--wo' emanc'ipated

- step- chlldren as fo whorn Gouge has no legal obhgatlon 1o prov1de any support Ekenasz, supra, '
at 548—49, U S Dept of Health & Human Servs . Sm;tley, 347 F 3d 109 124 (4th Cir. .2003).
N Whrle h1s monthly budget 1s certamly not “frwolous 1t does 'appear :that th1s sum, at the least is
.unnecessary Floyd v Educ Credu' Mgmt Corp Be 54 Fed Appx 124 125 (4th Clr. 2002) |
.(‘“Where a famlly earns a modest mcome and the famlly budget whlch shows no
o uunecessary or frwolous .expendltures,' is stlll unbalanced a hardshrp exrsts from which a

| debtor may be dlscharged of hls student loan obllgatlons i (quotmg Inre Correll 105 B.R.




302 306 (Bankr W. D Pa 1989))) Moreover Gouge adm1tted recelvmg a $3 000 tax reﬁmd in
2004 and 1t is lrkely that he erl recerve such refunds in. the future The Court ﬁnds that further
| development of the record 1s necessary to ascertam whether repayment of all or & portlon of thls
_debt will prevent h1m from ma1nta1mn'g a rnmrrna‘l- -standard of hvrng for h1mself and his wife,
based upon his current 1ncome and expenses In re Sa.rman, 325 F 3d 1168 1173 (9"' Cir.
2003) (“[B] ankruptcy courts may exercrse thexr eqmtable anthorlty under 11 U S. C §
105(a) to partlally dlscharge student loans ”), In re Mort 272 B R 181 (VV D Va.2002); In -
re Kapmos, 243 B R 271 273 76 (W D Va 2000) (recogmzmg that although the Fourth
Clrcult has not yet addressed the :ssue, partlal dlscharge may be granted to the extent that -
| .]t would be an nndue hardshlp for the debtor to. have to pay that portlon of the Toan that is
to be dxscharged) | | o |
It also appears that the current srtuatron is not hkely to contmue for .a significant portlon
| of" the repayment penod Gouge testrﬁed that hrs medrcal brlls would soon be repa1d and hrs car .
payments wou]d be completed 1n two to three years H1s wrfe had worked unt1l a period either
Just before or just after the ﬁllng of bankruptcy And although Gouge clarmed h1s w1fe s mental
' .health prob]erns prevented her from workrng, he testrﬁed that pnor to the1r marrlage she had
-own_ed:a_nd-_oper_ated her own'busmess.l -_These are ;ad=d1t1onal'1'ssues_whrch warrant_-further '
'cOns-iderat”ion o : | | e _. | | _ |
Flnally, it is noted that Whlle the Bankruptcy Court found that Gouge had made a good
farth effort to. repay the loans Gouge s attorney ﬁled a stlpulatron admlttmg that he was in
- defau]t at the tlme of the hearmg Thrs presents another rssue for clanﬁcatron The undermgned ‘

P ﬁnds that a rema:nd is warranted to allow the Bankruptcy Court to reapply the test and inits




- dlscretton, to exercise 1ts equltable duthOnty to grant a part:a] dlscharge 1f 1t determmes that

repayment of the entlre debt would constltute an undue hardsth

IV ORDER
AT IS THEREFORE OR]DERED that the Order of the Bankruptcy Court dlschargmg
| Debtor/AppelIee s -student loanls'hereby_-REVERSED and .RE_MAN})ED_.for _further

proceedlngs cons1stent w1th ﬂ'llS Order o o

-TI_-IIS__. the ,2 J{ th day ofFebruary, 2005

LACY H ffﬂ’oRN‘BUﬁG & 7
| UNITED STATES DISTR_ICT COURT JUDGE




